I conclude that the Act does not permit
a section 104(d}(2) order to be based on
an investigation, as here, but rather
the order must be based on and it must
have been a product of an inspection of
the site.  Section 104(d)(2) provides
that an order may be issued only if,
upon an inspection of the mine, the
Secretary finds a violation of a safety
or health standard.  Where an inspector
does not inspect the site but only
learns of the alleged violation from the
statements of miners a section 104{d)(2)
order may not be issued.

The foregoing decision was not appealed.

Again, most recently in Southwestern Portland Cement Company,

7 FMSHRC___ (November 25, 1985) Judge Morris also issued an Order

employing the same rationale and reaching the same result as
Judge Steffey.  Judge Morris concluded his discussion on this
i ssue as fol1ows:

I agree with Judge Steffey and I con-
clude that the Act does not permit a

Footnote 127 (continued)

study closely:  inquire into systemati-
cally:  examine, scrutinize (the whole
brilliance of this novel lies in the
fullness with which it investigates
a past) (a commission to investigate
costs of industrial production. . .)."

One concludes from reading these
definitions that an investigation is
more applicable to the study or scrutiny
of some past event or intellectual sub-
ject, whereas an inspection relates more
generally to looking at some physical
thing. This common distinction between
these phrases is consistent with the
congressional usage of the term "investi
gate,11 for example, in section 103(b) of
the Act and for the use of both terms in
secti on 104(a) of the Act,

70s defined as follows:  "to observe or
